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July 14. 1768. 


ANSWERS 


F O R 


Poor JANET ANDERSON, daughter of 


the deceaſed Thomas Anderſon reſiden- 
ter in Edinburgh ; 


T © 


The PETITION of David Apan Shoe- 


maker in Multrees-hill, and James GorpoN 


Brewer in Edinburgh. 


HE reſpondent apprehends, that when the fact up- 

on which the preſent queſtion depends is fully 

ſtated to your Lordſhips, it will appear clearly, that 

there is no foundation for the claim made by the peti- 
tioners. 


Mr Thomas Anderſon the reſpondent's father, who 


was one of the moſt opulent burgeſſes in this city, and 


proprietor of different tenements in it to a conſiderable 
extent, by his contract of marriage, of this date, inter 
alia, ** binds and obliges him, his heirs and executors, 


A 6 that, 


Feb: 26, 
1699, 
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*6. that, in caſe there ſhould happen to be but only one 

daughter to be procreate of the ſaid marriage, to pa 
« to her the ſum of 18,000 merks; and if there ſhould 
« be two, to them the ſum. of 20, ooo; and if there 
« ſhould be three, to them the ſum of 30,000 merks, 
© whereof 12,000 merks to the eldeſt, 10,000 merks to 
* the ſecond, and 8000 to the youngeſt, and that with- 
in year and day next after their reſpective. marriages, 
„ with the ſum. of 6000 merks money foreſaid of liqui- 
„date expences, in caſe of. failzie; and that to be di- 
„ vided among the ſaid daughters proportionally, and 
*««  effeiring to their ſaid principal ſums.” 
Of this marriage there were four daughters, of whom 
the reſpondent was the youngeſt. Her father Thomas 
Anderſon being of a facile and weak diſpoſition, not. 
many degrees removed from abſolute imbecillity, not- 
withſtanding . the opulence in which he had been left 
by his father, allowed his affairs to run into the greateſt 
confuſion ; which, beſides his own incapacity, was 
principally owing. to his putting truſt and confidence 
in Robert Geddes of Scotſtoun, who, under the pre- 
tence of being a friend to this poor man and his fami- 
ly, deceived and impoſed. upon. him in the groſſeſt 
manner. 
Thomas Anderſon's three elder daughters were mar- 
ried to people below their rank. The reſpondent, on 
the 27th March 1725, married Robert Nicol maſon in 
Leith, a reputable tradeſman. The three elder fiſters, 
upon the ſuſpicion of their father's inſolvency, had led 
adjudications of the ſubjects for payment of their ſhares 
of the 30,000 merks contained in the contract of mar- 
_ riage. Eliſabeth, the ſecond daughter, whoſe diligence 
is the ſubject of the preſent queſtion, led her adjudica- 
tion 
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tion for the 10,000 merks, to which ſhe was entitled, 
on the roth January 1726. : 

As no provilion had deen made in Thomas Ander- 
ſon's contract for a fourth daughter, in caſe any ſhould 
exiſt, the reſpondent, in the year 1727, brought a pro- 
celz before this Court againſt her father and her three 
ſiſters, inliiting tor a ſhare of the ' 20,000 merks upon 
the prelumed intention of parties; and, of this dace, 
the Lords“ found, that the fourth daughter is intitled 
% to a proportion of the 30,000 merks, in the caſe 
« which had happened, of the exiſtence of four daugh- 
« ters; and found her proportion {ſuitable to the pro— 


« viſion made in the contract of marriage, is 4500 


„ merks, ſo as to reſtrict the proviſion of the eldeſt 
« daughter to 10,500 merks, the proviſion” of the ſe- 
„ cond to 8500 merks, and the proviſion of the third 
„ daughter to 6500 merks.” It was likewile decla- 
red, „ That no decree for the ſaid 30,000 merks, as 
„ being the proviſion decerned to be paid to the ſaid 
«© three eldelt liſters proportionally, ought to extinguiſh 
«« the portion of the ſaid Janet, or be in anyways hurtful or 
% prejudicial to her the fourth daughter, of her foreſaid pro- 
1 portion thereof ; and accordingly further decerned and 


july 31. 
1729, 


* ordained the ſaid three other daughters to repeat and 


« pay back to the ſaid Janet and her huſband tor his 
„ intereſt, ſuch ſums of money as have been intromit- 


© ted with by them of their father's means and eſtate, 


„in prejudice of the ſaid Janet's free ſhare and pro- 
© portion as aforeſaid.” And to this interlocutor the 


Lords afterwards adhered. 
_ Eliſabeth the reſpondent's ſiſter, with conſent of her 


huſband, afterwards conveyed their adjudication led pee. 16. 


for the 10,000 merks to Mr Geddes of Scotſtoun, with the 1729. 
burden 
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burden of the L. looo due to the reſpondent ; and, in 
a proceſs of ranking of Thomas Anderſon's ſubjects, 
Mr Geddes was preferred upon this adjudication, with 
the burden of the above mentioned L. 1000 Scots, 

Mr Geddes purchaſed theſe ſubjects at a judicial fale 
on the gth November 1734, but never paid the price : 
He ſoon thereafter diſpoſed of moſt of the ſubjects at an 
under-value, which, after paſſing thro' different hands, 
came at laſt into the perſons of Alexander Donaldſon 
bookſeller and others. 

The reſpondent was diſabled by poverty for many 
years to proſecute her right to the above mentioned 
adjudication ; but, having obtained the benefit of the 
poor's roll, ſhe at laſt, in the year 1764, brought a pro- 
ceſs of maills and duties againſt Mr Donaldſon and the 
poſſeſſors of the ſubjects affected by her adjudication. 

The cauſe came in courſe of the roll before the Lord 
Pitfour Ordinary, who, upon the 29th January 1766, 
pronounced the following interlocutor : * Finds, that 
the purſuer Janet Anderſon, in virtue of the decreet 
of this Court in 1729, is intitled to the ſum of L. 1000 
Scots, as a part of the portion of 10,000 merks pro- 
« vided to her ſiſter Eliſabeth by their father's contract 
« of marriage, for which Eliſabeth had adjudged his 
«« eſtate in the year 1726 ; and that the purſuer is in- 
5 titled, in virtue of laid adjudication, to inſiſt for a 
% decreet of maills and duties againſt the ſaid tene- 
* ments, for fuch part of the accumulate ſums contain- 
ed in the adjudication, as ſhall appear to ariſe from 
the ſaid L. looo Scots, and intereſt thereof adjudged 
„ for: And decerns in the maills and duties accord- 
« ingly.” 

Mr Donaldſon, and the other defenders, reclaimed 
againſt this interlocutor ; and they inſiſted, in the 

ſtrongeſt 
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ſtrongeſt manner, that the ſecurity, or at leaſt the an- 


nualrents upon the claim, fell under the us mariti of 


the refpondent's deceaſed huſband, to whom they al- 


ſerted, that Mr Geddes had paid the greateſt part of 


the ſums ſecured by the adjudication. 
Your Lordſhips, however, diſregarded theſe argu- 


ments ; and, of this date, pronounced the tollowing June 1 


interlocutor : ** The Lords having adviled this petition, 
« with the anſwers thereto, they refuſe the deſire of 
« the petition, and adhere to the interlocutors of the 
„Lord Ordinary reclaimed againſt.” 

Mr Donaldſon, and the other defenders, notwith- 
ſtanding of this judgment of your Lordſhips, contend- 
ed afterwards before the Lord Ordinary, That the an- 
nualrents of the L. roo0, which fell due during the 
reſpondent's marriage, fell under the zus mariti of her 
huſband : But the Lord Ordinary, by interlocutor of | 
this date, Found, That the annualrents of the purſuer 
«« ſhare of the price did not full under the jus mariti of her 
* husband.”” 

Mr Donaldſon, and the other poſſeſſors of the ſub- 
jets, reclaimed againſt this interlocutor to your Lord- 
ſhips, upon pretence that this point had not been de- 
termined by the former interlocutor of the Court. — 
The prayer of their petition was in theſe words : 
© May it therefore pleaſe your Lordſhips, to alter the 
„ interlocutors of the Lord Ordinary; and to find, 


* That the annualrents of Janet Anderſon's ſhare of 


the price of her father's ſubject, which run during 
„ the life of her huſband, fell under the jus mariti, 
and cannot be claimed by Per, 

Upon adviſing this petition, the following interlo- 


* 


cutor was pronounced by your Lordſhips: * The Nov. 19. 
B „Lords 86. 


1766. 


Aug 7 
1766. 


Feb. 15. 


1768. 


Lords having heard this petition, they refuſe the 
« deſire thereof, and adhere to the interlocutor of the 
Lord Ordinary reclaimed againſt.” 

As the ſum to which the reſpondent was found inti- 
tled by the above deciſions, was hardly ſufficient to 
pay the debts which ſhe had been obliged to contract, 
and as ſeveral arreſtments had been laid on in the hands 
of Mr Donaldſon, and the other defenders, they 
brought a proceſs of multiplepoinding againſt the pre- 
ſent petitioners, and the other arreſting creditors, 
which was remitted to the former proceſs of maills and 
duties: And, in the proceſs of multiplepoinding, the 
petitioners produced their intereſts recited in the firſt 
and ſecond pages of the petition. 

Upon adviſing their claims, the Ordinary pronoun- 
ced the interlocutors mentioned in the ſecond and third 
pages ; and the reſpondent, upon reference, emitted 
the depoſition recited in the third and fourth pages of 
the petition. 

The Lord Ordinary having adviſed the oath, pro- 
nounced the following interlocutor: Having adviſed 
© the above oath emitted by Janet Anderſon, finds, 
« That ſhe is not bound, by the communing therein- 
„% mentioned, to pay the bills granted by her to Da- 
« vid Adam and Robert Gordon, while ſhe was veſlita 
*« wviro, 1a reſpect the ſame proceeded upon a miſtake, 
* that ſhe believed that ſhe was in law bound to pay 
« the ſaid bills, and was afraid of diligence which 
* might be iſſued thereon. And finds, That ſhe is 
«© not bound by the offer made to them at the meet- 
„ing of the creditors, in reſpect they refuſed to ac- 
*« cept of the ſaid offer: But finds, That ſhe is liable 


« to pay David Adam the ſum of ſeven ſhillings ſterl. 
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« borrowed by her from him after her firſt huſband's 
« death ; and decerns accordingly.” 

Two reprefentations againſt this interlocutor were 
refuſed by the Lord Ordinary; but Meſſrs Adam and 
Gordon have thought proper to reclaim to your Lord- 
ſhips. —Theſe anſwers are humbly offered to their pe- 
tition upon the part of the reſpondent. 

As Mr Adam has inſiſted a good deal upon his ge- 
neroſity and delicacy, the reſpondent will be forgiven 
for mentioning ſhortly his conduct towards her. 

It is very true that he truſted her huſband at the 
time when he was not poſſeſſed of much ready money, 
and perhaps from a view of making his claim good, 
out of what the reſpondent has now recovered ; bur, 
as he knew her hufband's want of credit, he took the 
utmoſt advantage of his ſituation. His articles not 
only were over-charged, but were of ſo bad a quality, 
that no other perſon would have accepted of them. 

The reſpondent, immediately upon ſucceeding in 
her claim before your Lordſhips, called a meeting of 
her own and her huſband*s creditors, and offered them, 
without diſtinction, the half of their claims; and, at 
the ſame time, ſhowed them, that, after paying the 
neceſſary expence of her proceſs, and reſerving a very 
trifling pittance to keep her from ſtarving in her old 
age, it was not in her power to afford them any more. 

All the other creditors accepted chearfully of this 
propoſal ; but the petitioners refuſed every offer of ac- 
commodation. 

Mr Adam, not contented with this, was ſo much 
offended at the interlocutors of the Lord Ordinary, 
diſmiſſing his intereſt, that, during the dependence of 
the proceſs, he ſtole out a caption upon a debt, for 
the 
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the payment of which the Ordinary had found that the 
reſpondent was not liable. Upon this caption, how- 
ever, he threw her into priſon, and kept her for a con- 
ſiderable time, and threatned not to releaſe her till e- 
very ſixpence of his claim was paid, both principal and 
intereſt ; and it was only upon being threatened with 
a ſummary complaint to your Lordſhips for his pro- 
ceedings, that he conſented to her releaſe. 

After ſuch a conduct, the reſpondent did not ex- 
pect to hear any boaſt from Mr Adam, either of gene- 
roſity or compaſſion. She ſhall now proceed to anſwer 
ſhortly the arguments uſed in the petition. 

The reſpondent has already paid the furniftines 
made to her during her viduity, and the Lord Ordinary 
has ordained her to pay the only ſum advanced to her 
during that period, by his interlocutor. The only que- 
ſtion therefore is, with regard to bills accepted by her, 
and her huſband, while ſhe was veſtita viro, 

The petitioners do not pretend, that ſuch obliga- 
tions could, of themſelves, have any effect againſt 
her, and it would be improper to trouble your Lord- 
ſhips with any arguments upon ſo clear a point. They 
inſiſt only upon an acknowledgment in her oath, of 
a promiſe of payment made after her her huſband's 
death ; and they contend, that the quality adjected, 
That ſhe granted this promiſe for fear of diligence, and, as ſhe 
helieved, ſhe was bound in law by the bills granted during her 
marriage, 1s an extrinſic, and not an intrinſic quality. 

The reſpondent apprehends, with ſubmiſſion, that 
the quality in her oath, is clearly intrinſic, according 


to every rule eſtabliſhed in law with regard to that 
doctrine. 


| Whereas 


1 991] 


Wherever after the acknowledgment of an obliga- 
tion upon oath; it is added by the deponent, that that 
obligation has been properly extinguiſhed (for exam- 
ple by payment,) ſuch a quality is always held in- 
trinſic by your Lordſhips, and whenever the quality 
added, is pars ejuſdem negotii, it militates in favour of 
the perſon to whole oath the reference is made, as 
well as the acknowledgment does againſt him. 

In the prelent caſe, the quality is much ſtronger, 
and more intimately connected with the tranſaction, 
than where it only contains payment, or an extincti- 
on of the obligation. The-reſpondent, in her oath, 
has deponed clearly, that the promiſe of payment ſhe 
made to the petitioner after her huſband's death, was 
to ſcreen her from the fear of diligence, and becauſe 
{ſhe thought ſhe was bound in law to pay the bills 
granted during her marriage, 

She was therefore concuſſed into this promiſe by fear 
of impriſonment, of which Mr Adam's late conduct, 
ſhows, that ber fears were not groundleſs, aud ſhe 
granted-this promiſe from a conviction that the was 
bound in law to pay theſe obligations; which ſhows 
clearly, that ſhe would not have made the promile, 
if ſhe had not underſtood that ſhe might have been 
forced to pay the bills; ſhe was therefore not only 
concuſſed into this promiſe; but ſhe was decei- 
ved into it, as the never would have granted it had 
ſhe known what her right really was. 

It is therefore difficult to conceive any quality more 

a pars ejuſdem: negatit, and conſequently more intrinſic 

than the one added. tv the reſpondent's oath .; for it 

not only regards the extinction, but the very couſti- 
tution of the obligation, as it ſhows, that it was ob- 
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tained through fear and deceit. The reſpondent there- 
fore ſhall not infiſt any more upon this article, the 
more eſpecially as your Lordſhips ſeemed to order the 
petition to be antwered, principally with a view to 
have the point cleared up with regard to the annual- 
rents, which fell due during the marriage. 

The ſecond article inſiſted upon in the petition, is, 
«© That the petitioners preſume, that, although your 


«© Lordſhips ſhall not find Janet Anderſon liable in 


<< the debt, they are at leaſt intitled to operate their 
payment out of the annualrents of that ſum of mo- 
„ ney, as became due during the ſubſiſtence of the 
marriage, and which conſequently falling under 
« the jus mariti, muſt be ſubjected to payment of the 
% huſband's debts.” 
If the petitioners had thought proper to ſtate the 
fact as it really was, it would probably have ſaved 
both the Court and the reſpondent the trouble of theſe 
anſwers. The petitioners mention the annualrents, 
as if they had ariſen out of an heretable bond, or ſome 
ſecurity of that kind; but when your Lordſhips are in- 
formed, (which appears from the ſtate already given 
of the fact,) that theſe annualrents flowed from an 
adjudication, that they had been already repeatedly 
claimed by the creditors of the reſpondent's huſband, 
in a proceſs of maills and duties, to which the preſent 
proceſs is now remitted ; and that it had been de- 
termined four times by the Lord Ordinary, and thrice 
by your Lordſhips, that theſe annualreuts did no: fall 
under the jus mairti of the reſpondent's huſband, there 
can be little doubt, that your Lordihips will now give 
the ſame deciſion that you gave formerly with regard 
| to 


1 


to the annualrents on the ſame adjudication, and in— 
deed in a manner in the ſame cauſe. 

It would be very improper to trouble the Court 
with any long argument upon the point, whether theſe 
annualrents fall under the t mariti or not. The de- 
ciſions already given in the proceſs of maills and du— 
ties, are ſtronger than any precedents which could 
be cited. Your Lordſhips know, that theſe judg- 
ments were pronounced, according to the general 
rule of law, as an adjudication 1s conſidered of the 
nature of a proper ſale, and the land is ſuppoſed to 
come in place of the debt ; accordingly the point 
preſently in diſpute, was ſolemnly determined in the 
caſe, February 3. 1738, Ramſay contra creditors of 
Clapperton, where it was found, “ That all the ſums 
% contained in an adjudication, principal ſum, an- 
« nualrents, and acceſſories, are conſidered as here- 
« rable, and not as moveable.” 

Upon the whole, the reſpondent has no doubt that 
your Lordſhips willl adhere to the Lord Ordinary's 
interlocutor, and ſhe humbly hopes, that you will 
grant expences; as ſhe apprehends, that if the fact had 
been fairly ſtated, the petition would not have been 
appointed to be anſwered. 


In reſpect whereof, &c. 
JAMES. FERGUSON. 


